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OPINION

___Appellant purchased a used truck fromseller [appelled] then filed a
complaint against appellee, along with the manufacturers of refurbished parts,
alleging that a subsequent $7,330.00 repair bill was occasioned by their breach
of express and implied warranties on the truck. The parties entered into an
agreed order which stipulated that the sdler and manufacturers would share the
cost of repairs and deliver the truck to appellant in good condition. Appellant
took possession of the truck but seven months later filed this RuLE 60.02
motion to set aside the agreed order.

Thetrial court dismissed the motion based on the doctrine of laches.

We affirmthe judgment of the trial court.

Raymond Hampton [appellant] purchased a truck from Tennessee Truck
Sales, Inc.[appelleg] in February 1995 which soon required extensive repair,
performed by appellee. Appellant refused to pay the $7,330.00 repair bill,
maintaining it was the responsibility of the seller pursuant to warranty.
Appellee refused to return the repaired truck to its owner until the bill was pad.

Appellant filed a complaint on April 26, 1996 against appdlee, along

with Sealed Power Corporation and Federal Mogul Engine Products' for breach

lSeal ed Pow er and Federal Mogul provided the repair parts.



of express and implied warranties. The complant was dismissed by the entry of
an agreed order on September 12, 1996 in which Sealed Power and Federal
Mogul agreed to pay $2,400.00 each to Tennessee Truck Sales, and Tennessee
Truck Sales agreed to accept that sumas payment in full of the repair bill and to
return his truck to him “in good working condition.”

Appellant took possession of the repaired truck from Tennessee Truck
Salesin September 1996. Seven months later he filed this RuLE 60.02 motion
to set aside the agreed order, alleging material misrepresentation inthe
inducement to dismiss his complaint. He complained that when the truck was
returned to himit was not in good working condition and had over $7,000.00 in
body damages caused while in the exclusive possession and control of appellee.

Appellee argued that appellant had never mentioned any problems with
the truck until seven months after it was returned to him.

The trial court denied appellant’s motion to set aside the agreed order,
specifically finding that

“the Plaintiff’ s claim should fail on the doctrineof latchesin that the

plaintiff delayed over seven months before petitioning the court for

relief. During that period of time, Defendant Tennessee Truck Sales,

Inc. was prejudiced by changed conditions not only initsrightsasto

the Plaintiff but al so the condition of the vehiclein question.”

We agree withthe trial court that appellant was guilty of laches. This
equitable defense involves an inexcusably long delay coupled with injury to the
rights of another resulting from the delay. Jansen v. Clayton, 816 SW.2d 49
(Tenn. App. 1991), citing Sate ex rel Elvis Presley v. Crowell, 733 S.\W.2d 89
(Tenn. 1987); In Re: Estate of Darwin, 503 S\W.2d 511 (Tenn. 1973).

The appellant admits that he took possession of histruck in September,

1996, but says the truck was not returned in good working condition and that

“It had five or six serious oil leaks, the enginewas sucking air, one of
the heads was seeping, it sounded like it had several cracked



Injectors, the batteries needed replacing along with flat tires, and [ it

had] over $7,000.00 in body damages caused while in the exclusive

possession and control of [appellee].”

Although the problems with the truck were such that he should have
noticed them immediately upon taking possession,” the plaintiff waited seven
months to file amotion to set aside the agreed order. After that length of time,
the appellee cannot reasonably be expected to prove the condition of the truck
when it was delivered to appellant. These circumstances justify the application
of the doctrine of laches.

Appellant attacks the trial court’ sdenial of his motion as an abuse of
discretion. A RuLE 60.02 motion addresses the discretion of the trial court, and
such decision shall not be disturbed except upon a showing that the trial court
abused its discretion. Underwood v. Zurich Ins. Co., 854 SW.2d 94 (Tenn.
1993). A final judgment fromwhich relief is available and otherwise
appropriate shall not be set aside unless, considering the wholerecord, error
involving a substantial right more probably than not affected the judgment or
would result in the prejudice to the judicia process. T.R.A.P. Rule 36(b). We

find no error by the trial court and afirm the judgment at the caost of the

appellant.

William H. Inman, Senior Judge
CONCUR:

Henry F. Todd, Presiding Judge

2 If nothing else, $7,000.00 in body damage would have been readily apparent.



Ben H. Cantrell, Judge



